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JURISDICTIONAL STATEMENT

Appellant, Mark Vogl, appeals from the Circuit @osidenial of his motion to
reopen his Rule 24.035 motion. Mr. Vogl pleadeitgun State v. Mark Vogl06AO-
CR01495-01, in the Circuit Court of Jasper Coutdytwo counts of statutory sodomy in
the first degree, Section 566.062, RSMo 2000. e sentenced to two concurrent
terms of fifteen years imprisonment.

Mr. Vogl was delivered to the Missouri DepartmehCorrections on September
18, 2007. Mr. Vogl mailed higro sepost-conviction motion to the Jasper County
Circuit Clerk’s Office in Carthage, Missouri, on kta 12, 2008, with the motion leaving
the prison the morning of March 13, 2008. Mr. Vagserts that the Jasper County
Circuit Clerk’s Office in Carthage received his moton March 17, 2008, the due date
for the motion. Mr. Vogl asserts that the Carthaffiee did not file stamp his motion
but forwarded it to the clerk’s office in Joplinhere it was received and file stamped the
next day, March 18, 2008, one day past the deadline

On April 3, 2008, the Circuit Court appointed ceahto represent Mr. Vogl in the
Rule 24.035 proceeding. On April 16, 2008, appmrtounsel filed a “Motion
Requesting Appointment of Counsel be Rescindeditivleclared that Mr. Vogl'pro
semotion was untimely filed. On April 22, 2008, t@&cuit Court entered an Order
rescinding its previous Order appointing counsel dismissing the case with prejudice.

On May 11, 2012, Mr. Vogl filed pro se“Motion to Reopen Postconviction

Proceeding and Request for Hearing.” On May 2122€he Circuit Court overruled Mr.
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Vogl’'s motion to re-open the proceedings, withaueaidentiary hearing. Mr. Vogl
timely filed a Notice of Appeal.

On January 16, 2013, the Court of Appeals, Sontbestrict, reversed the motion
court’s denial of Mr. Vogl's motion to re-open thest-conviction case, without an
evidentiary hearing, and remanded the case to tt®mcourt for a holding of an
evidentiary hearing to determine if the motion wagly filed.

The State filed a Motion for Rehearing or Applioatfor Transfer, which was
denied by the Court of Appeals on February 7, 200l3s Court granted the State’s
Application for Transfer on February 22, 2013. fdfere, this Court has jurisdiction to

hear this case. Missouri Supreme Court Rule 83.04.

109 Nd £Z:€0 - £10Z ‘Sz aunp - Unoo awaldng - paji4 Ajledluctyos|g



STATEMENT OF FACTS

On June 21, 2007, Appellant, Mr. Mark Vogl|, pleadedty to two counts of first

degree sodomy, in Jasper County Circuit Court Gasaber 06A0-CR01495-01 (L.F.

3, 6, 15-16). On August 30, 2007, the Circuit Court of Jaspea@ly sentenced Mr.

Vogl to two concurrent terms of fifteen years ingonment (L.F. 3, 6, 15-16). Mr. Vogl
was delivered to the Missouri Department of Coroest on September 18, 2007 (L.F.
18, 24). Pursuant to Rule 24.035(b), any seForm 40 filed by Mr. Vogl would have
been due within 180 days of his delivery to theddigi Department of Corrections,
which would have been by March 16, 2008. BecauaecM16, 2008, was a Sunday, the
last date for the motion to have been timely filemlild have been March 17, 2008.

The Joplin office of the Jasper County Circuit €lezceived and file stamped a
pro seForm 40 filed by Mr. Vogl on March 18, 2008 (L%;.17, 18-23). A cover letter
dated March 12, 2008, was filed with e seForm 40 (L.F. 9, 17). In the cover letter,
Mr. Vogl wrote that the prison mail goes out evergrning at 8 a.m., and he needed to
get the Form 40 in the mail on the day he receiyédarch 12, 2008, in order to make

the deadline; therefore, he did not include copigbe Form 40 (L.F. 17).

! The Record on Appeal consists of a Legal Fileefesiced “L.F.”). Undersigned

counsel also intends to file a Supplemental Ledel(Feferenced “Supp. L.F.”).

% Missouri Supreme Court Rule 44.01(a) provides ifteperiod of time ends on a
Saturday, Sunday, or legal holiday the deadlirexiended to the end of the next day that

is not a Saturday, Sunday, or legal holiday.
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On April 3, 2008, the Circuit Court of Jasper Cguappointed counsel to
represent Mr. Vogl in his Rule 24.035 case (L.F.Oh April 16, 2008, Mr. Vogl's
appointed counsel, Mr. Stephen Harris, Districtddeller, Office of the Post-conviction
Division, Missouri State Public Defender, Columi¥éissouri, filed a “Motion
Requesting Appointment of Counsel be Rescinded®.(8, 24-26). In the motion,
appointed counsel requested the Court to resagnardter appointing counsel in Mr.
Vogl's case and set forth as follows: “At the tiwfdiling of his Form 40, Movant has
spent 182 days in the Department of Corrections The Court is without jurisdiction to
appoint counsel ... [and] has no authority to pro¢e®&ule 4-3.3(a)(3) mandates that a
lawyer shall not knowingly fail to disclose to ttrdbunal legal authority in the
controlling jurisdiction known to the lawyer to beectly adverse to the position of the
client and not disclosed by opposing counsel;” ‘d@ule 24.035 and case law defining
the limitations for filing under the rule are cleard it is not within counsel’'s means to
obviate those requirements” (L.F. 24-25).

On April 22, 2008, the Circuit Court granted appedtcounsel’s Motion

Requesting Appointment of Counsel be Rescinded@unt that “Movant has failed to

comply with Rule 24.035 and file his Criminal Prdoee Form 40 within 180 days” (L.F.

9, 27). Having found that Mr. Voglisro seForm 40 was untimely, the Circuit Court
also dismissed the case with prejudice (L.F. 9).

On November 9, 2009, Mr. Vogl wrote to the Jaspaur@@y Circuit Clerk’s
Office, requesting copies of documents from hig{oosviction case (L.F. 9, 28). The
office responded and sent Mr.Vogl a copy of allwoents contained in the post-

8
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conviction file but wrote: “Unfortunately, we d@nhave the envelope you mailed your
documents to us in as part of the file” (L.F. 9).28

On January 10, 2010, Mr. Vogl wrote to the Jaspmin®y Circuit Clerk’s Office,
requesting information on how mail received in @athage office of the Jasper County
Circuit Clerk’s Office was forwarded to its Jopbifice (L.F. 9, 29). On February 3,
2010, the clerk responded and wrote as follows:

Mail is received in whichever office the envelopeaddressed to ....;

When mail is opened and determined to belong tifferent office in the

Courthouse, the mail is taken to the correct offinghis case the correct

office was the Jasper County Circuit Clerk’s Ofjice

Jasper County Circuit Clerk’s Office in Carthag¢edmined your original

case was handled in the Joplin location and angesyent filings must

also be filed in the Joplin location and placedrydocuments in a basket

for our “runner” to pick up to deliver to JoplirDur “runner” picks up

every afternoon in Carthage and delivers to theuticClerk’s Office in

Joplin the following morning. He also delivers hraceived in Joplin that

needs to go to Carthage.

(L.F. 9, 29)°

3Jasper County Local Court Rule 4.3 provides thalil“Circuit Court actions shall be
filed with the Circuit Clerk of this County in Jaoplor Carthage.” “A post-conviction

motion is considered filed when deposited withdmeuit court clerk.” Graves v. State

109 Nd £Z:€0 - £10Z ‘Sz aunp - Unoo awaldng - paji4 Ajledluctyos|g



On May 26, 2010, Mr. Vogl wrote to Mr. Harris, whad been previously
appointed to represent him in the post-convictiaseg to inform him of what he had
learned regarding the procedures employed by treii€iClerk’s Office in processing
his Form 40 (L.F. 33). On June 1, 2010, Mr. Hareisponded, “Yes, | would like for
you to send me a copy of the letter [from] Ms. Viths indicating the day your Form 40
was received. If that appars [sic] to make a diffee, | will request the Court reopen
your case” (L.F. 33).

On June 11, 2010, Mr. Vogl again wrote to Mr. Hgraind Mr. Harris responded
in a letter dated June 22, 2010, as follows:

| received your letter dated June 11, 2010 on 18n&ong with

your and enclosures [sic], you make a case for gagmal form 40 being

timely filed. It would require some conjecturestate that it was actually

timely filed, however, the inference is certairihgte. | see two possible

ways to go at this time, you could either file atimo to open the case back

up, or file another Form 40 and if the issue ofdiimess comes up address

that situation with the facts, as you known themont your first attempt to

file.

372 S.W.3d 546, 548-549 (Mo.App., W.D. 201Q)pting Trice v. State844 S.W.3d

277, 278 (Mo.App., E.D. 2011).

10
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If you decide to file a motion to reopen your casst,out the facts

and attache [sic] the evidence you have, and ciggplicable case law.
(L.F. 34)¢

On June 27, 2010, Mr. Vogl wrote to the Jasper GoQircuit Clerk’s Office in
Carthage, stating that he “need[ed] to know wheur ydfice received [his Form 40], not
when the Joplin office received it, after your offiforwarded the mailing. If nothing
was stamped received by your office[,] | need wntteason why mailing or envelope
was not stamped by your Carthage office” (L.F.3®31). Mr. Vogl cited relevant case
law and wrote: “Supreme Court of Missouri has hblt where a motion for post-
conviction relief is filed within the time periodibsent to the wrong court, it should be
considered timely filed and should be transfercethé proper court rather than be
dismissed” (L.F. 30-31).

The aforementioned letter was initially file stardpmn July 1, 2010 as filed with

the “Jasper County Circuit Clerk, Carthage, Misgbbut that file stamp was crossed

* Missouri Supreme Court Rule 4-3.3 provides thatveyer shall not knowingly “fail to
correct a false statement of material fact or lagviusly made to the tribunal by the
lawyer...” As such, Mr. Harris should have made sattempt to assist Mr. Vogl, have
a conflict counsel assigned to assist Mr. Vogkodnave corrected his previous
declaration to the motion court, which represemteithe motion court that th@o se

Form 40 was out of time (L.F. 24-26).

11
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out (L.F. 30). A file stamp of July 2, 2010 indied that the letter was file stamped the
next day by the “Jasper County Circuit Clerk, JopMissouri” (L.F. 30).
On August 6, 2010, the clerk responded to Mr. \lotgtter and wrote as follows:

In response to your letter dated June 27, 2010bands a postmark
of June 28, 2010 and was received in our Carthfge @n July 1, 2010
and in our Joplin office on July 2, 2010, you wpreviously notified that
the envelope you mailed your Motion to Vacate,Agtle or Correct the
Judgment or Sentence is not in the file.

According to your letter dated March 12, 2008, yblation was
being mailed without copies since your housing wis locked down and
it needed to be mailed immediately. It is my preption that your Motion
went out in the next morning’s mail, being Thursdsiarch 13, 2008. If,
as you state, mail takes three (3) days from Camier&arthage, that
would put it being received on Sunday, March 1&&6n which there is
no mail delivery, subsequently being delivereduo Garthage office on
Monday, March 17, 2008 and received in our Joptiit® on Tuesday,
March 18, 2008.

On Mondays, when we receive an abundant amountdf inis our
normal procedure for mail to be delivered to anotfece to stamp one (1)
envelope with the date received and then rubbed bagthing else to that
piece of mail. ...

(L.F. 10, 32).

12

109 Nd £Z:€0 - £10Z ‘Sz aunp - Unoo awaldng - paji4 Ajledluctyos|g



On August 20, 2010, Mr. Harris responded to Mrgh®letters seeking help with
how to reinstate higro seForm 40, and Mr. Harris provided the following &b

| have finally found the time to go over your lest@nd try to determine if

you have an argument for asking the Court to ratestour Rule 24.035

postconviction case. Based on the correspondemceegeived from Ms.

Williams it appears there is potential evidenceupport your argument.

Whether or not the Court has jurisdiction at thie lof date is questionable.

| think [it] is worth filing such a motion. ... Yoseem to have a good

handle on the facts and the ability to draft suchadion. Attach copies of

any evidence you have supporting the fact your F0rarrived in

Carthage on Monday March 17, 2008 and cite thevaelecase law you

included in your letters.

(L.F. 35).

On March 9, 2011, Mr. Vogl wrote to Mr. Harris aedclosed a motion that he
had drafted for Mr. Harris’ review (L.F. 35). Onakth 10, 2011, Mr. Harris informed
Mr. Vogl that the motion appeared to be a “wellugbt out and thorough motion” and
suggested that Mr. Vogl file the motion (L.F. 35).

On March 17, 2011, Mr. Vogl filedaro se“Motion to Reinstate Post-Conviction
Action Brought Pursant [sic] Rule 24.035 on basi$imely Filing, and to Vacate Order
Rescinded Appointment of Counsel and Dismissin@Z&l Action” (L.F. 10, 37-44).
The envelope, in which Mr. Vogl mailed the motiomattachments, was retained by the
Circuit Clerk’s Office in Joplin (L.F. 44). The eelope indicates that: the motion and

13
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enclosures were “mailed from Crossroads CorrectiGeater;” the envelope was
postmarked March 15, 2011, the envelope was adzltdeshe Joplin office of the
Circuit Clerk’s Office; and the envelope was fitarsped as received at the Joplin office
on March 17, 2011 (L.F. 44).

Thereafter, Mr. Vogl wrote to the clerk’s officenmodically to check on the status
of his motion (L.F. 10, 45).

On November 4, 2011, the Circuit Court enteredfidfiewing order: “...This
Court has previously dismissed this action withjymiee for failure to file Motion within
the time allowed by the rules. This Court will éako further action on this file” (L.F. 10,
46)?

On May 11, 2012, Mr. Vogl filed pro se“Motion to Reopen Postconviction
Proceeding and Request for Hearing” and attachnferfis 11, 47-56). Mr. Vogl's
motion included the following allegations:

On April 3, 2008, the Circuit Court of Jasper Cguappointed a public

defender to represent movant on his rule 24.035@nmotion. This

appointment was made to assist the movant in prepany amended

motion that may be necessary and to represent rmovany litigation that

> Mr. Vogl attempted to perfect an appeal from traler (L.F. 10-11); he sought the
appointment of counsel in the Court of Appeals,dugh motion was denied and the
appeal was ultimately dismissed in May 2012, duetoVogl's “Failure to Perfect

Appeal.” Vogl v. StateSD31797.

14
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may result from movant’s 24.035 motion. On Ap#l 2008, the public
defenders office filed a motion to rescind ordeappointment based on
counsels assertion that movant’s 24.035 motionfilasuntimely. The
motion was filed without any consultation with ceels client, the movant.
If counsel had contacted movant, counsel would loataned the facts
that would have made counsel’'s motion to resciridout merit....

Additionally, movant asserts he never receivedrastification from
Public Defenders Office that his counsel intendefilé a motion to rescind
counsels appointment to represent movant. Hadhthant been duly
notified, he would have attempted to contact thetcm request a hearing
in said motion.

No action was performed on the movants behalf whéeappointed
counsel represented him. Postconviction counskehdt comply with
V.A.M.R. 24.035(e) which requires counsel to eifheran amended
motion for postconviction relief if his pro se nootidoes not assert
sufficient factsor include claims known to movant, or if counsel
determines no amended motion shall be filed, edihtement explaining
that all facts supporting claims and all claimswndo movant are asserted

in the pro se motionThe counsel has presumably abandoned movant

(L.F. 11, 48-50).

15
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On May 21, 2012, the Circuit Court of Jasper Cowvgrruled Mr. Vogl's
Motion to Reopen Postconviction Proceeding and Bggjor Hearing (L.F. 11, 57).

This appeal follows (L.F. 12, 58).

On January 16, 2013, the Court of Appeals, Soutbéstrict reversed the motion
court’s denial of Mr. Vogl's motion to re-open thest-conviction case and remanded the
case for a hearing on the issue of whether Mr. Maoggly filed hispro seForm 40.Vog|
v. State SD32097. The Court of Appeals held that thisedalls within the well-
established category of “abandonment” that ocausstuations when post-conviction
counsel takes no action with respect to filing aeaded motion or a statement in lieu of
amended motion, and the record shows the movalepsved of a meaningful review of
his claims (Opin., p. 5).

After the Court of Appeals, Southern District isduts decision in this case, the
Circuit Court of Jasper County, the Honorable DavidDally, presiding, entered the

following Order on January 31, 2013:

This is an unusual case in that it appears Movamiggnal motion

was mailed to the Carthage office of the Circugr®l The fact that Jasper

®Mr. Vogl filed the Notice of Appeal early (L.F. 58)n any case in which a notice of
appeal has been filed prematurely, such noticd Bhalonsidered as filed immediately
after the time the judgment becomes final for thgpse of appeal. Missouri Supreme

Court Rule 81.05(b).

16
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County is one of the unusual jurisdictions whersagings can be filed in
either Joplin or Carthage complicates the casee Qdrthage office
determined the pleadings should have been filddphin and the pleadings
were transferred from Carthage to Joplin where thexe filed one day
past the last date for filing the motion under R24e035. Because the
motion was not shown as filed until one day late tourt rescinded its
order appointing counsel and dismissed the case.

This court has determined by an examination ofiteg¢hat no
evidentiary hearing is necessary to determine ¥ was “abandoned”
by his appointed counsel. The fact that this coestinded its order
appointing counsel on a case where it appears ttiemmay have been
timely filed establishes the fact that Movant isithed to have this case
reopened.

Case is ordered reopened. Court appoints Pubfienider to
represent Movant. ...

(Supp. L.F. 1-2).

This Court granted the State’s Application for T8fem on February 22, 2013.

17
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POINT

The motion court clearly erred in denying, withoutan evidentiary hearing,
Appellant’'s motion to re-open his Rule 24.035 casmn the basis that his counsel had
abandoned him, where Appellant alleged facts thatonstituted abandonment and
the record shows that Appellant was deprived of a eaningful review of his claims,
in violation of Appellant’s rights to due process blaw, as guaranteed by the Fifth
and Fourteenth Amendments to the United States Cotigution and Article I,

Section 10 of the Missouri Constitution, in that Apellant’s appointed counsel failed
to file any amended motion and include allegationtherein that Appellant’s pro se
motion was received by the Jasper County Circuit @rk’s Carthage office on the
due date but was forwarded to its Joplin office, whre it was received and stamped a
day later (and thus one day late). Rather than cderring with Appellant,
investigating the timeliness issue, and filing anmended motion that included
allegations of the timely filing of Appellant’spro se motion, appointed counsel did
the opposite---he quickly moved the Court to resciththe appointment of the public
defender’s office and wrongly declared Appellant’smotion to be untimely, thereby
depriving Appellant of a meaningful review of his st-conviction claims, including
a review of whether hispro se motion was timely filed.

Moore v. State934 S.W.2d 289 (Mo. banc 1996);

Gehlert v. State276 S.W.3d 889 (Mo.App., W.D. 2009);

Allen v. State986 S.W.2d 491 (Mo.App., W.D. 1999);

Dorris v. State360 S.W.3d 260 (Mo. banc 2012);

18
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U.S. Const., Amends. V, XIV;
Mo. Const. Art.l, Sec. 10:

Missouri Supreme Court Rule 24.035.

19
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ARGUMENT

The motion court clearly erred in denying, withoutan evidentiary hearing,
Appellant’s motion to re-open his Rule 24.035 casm the basis that his counsel had
abandoned him, where Appellant alleged facts thatonstituted abandonment and
the record shows that Appellant was deprived of a eaningful review of his claims,
in violation of Appellant’s rights to due process blaw, as guaranteed by the Fifth
and Fourteenth Amendments to the United States Cotigution and Article 1,

Section 10 of the Missouri Constitution, in that Apellant’s appointed counsel failed
to file any amended motion and include allegationtherein that Appellant’s pro se
motion was received by the Jasper County Circuit @rk’s Carthage office on the
due date but was forwarded to its Joplin office, whre it was received and stamped a
day later (and thus one day late). Rather than cderring with Appellant,
investigating the timeliness issue, and filing anmended motion that included
allegations of the timely filing of Appellant’spro se motion, appointed counsel did
the opposite---he quickly moved the Court to resciththe appointment of the public
defender’s office and wrongly declared Appellant’smotion to be untimely, thereby
depriving Appellant of a meaningful review of his pst-conviction claims, including
a review of whether hispro se motion was timely filed.

Mr. Vogl asserts that he timely filed hpso semotion for post-conviction relief,
pursuant to Rule 24.035, on March 17, 2008, wherlgsper County Circuit Clerk’s
Office in Carthage received the motion. Howevee, ¢lerk in Carthage forwarded it to
the Joplin office, where it was received and fil@rsped March 18, 2008, one day past
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the deadline (L.F. 9, 17, 18-23). Thereafter,Gloart appointed counsel, Mr. Stephen
Harris, District Defender of the Appellate/Post-gmtion Division in Columbia,
Missouri, to represent Mr. Vogl (L.F. 9). Appoidteounsel moved to rescind the
appointment and informed the Court that Mr. Voltgdihis Form 40 late (L.F. 24-26).
After receipt of counsel’s motion, the Court resldd its order appointing counsel and
dismissed the case with prejudice (L.F. 9, 27).

Mr. Vogl was left in a legal no-man’s land withauguide, a form motion, or

directions on how to navigate his way back intortolVith limited resources and no

legal knowledge, Mr. Vogl conducted his own invgation and research to show that he

timely filed his motion (L.F. 28, 29, 30-31, 32,,3l, 35, 37-44). Mr. Vogl was
ultimately able to draft and file a “Motion to RempPostconviction Proceeding and
Request for Hearing,” which alleged that pie semotion was timely received by the
Carthage office on March 17, 2008, and that hioaped counsel’s failure to take any
action as required by Rule 24.035(e) created tesymption of abandonment (L.F. 47-
56).

After the motion court denied Mr. Vogl's motionte-open the post-conviction
case, the Court of Appeals, Southern District resgrand remanded the case for a
hearing. Vogl v. StateSD32097. The Court of Appeals was correct—thsedalls
within the well-established category of “abandonth#émat occurs in situations when
post-conviction counsel takes no action with respeéling an amended motion or a
statement in lieu of amended motion, and the resbaivs the movant is deprived of a
meaningful review of his claims (Opin., p. 5). Tinederlying record raises the
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presumption of abandonment, and this Court shairttand for a hearing, so that Mr.
Vogl can adduce evidence that his appointed cowaimaidoned him and that o se
motion was timely received by the Jasper CountguiiClerk’s office.
Standard of Review

As with other Rule 24.035 proceedings, the reviéthe denial of a motion to re-
open post-conviction proceedings is limited to tedwmination of whether the motion
court’s findings and conclusions of law are cleagoneous.Edgington v. Statel89
S.W.3d 703, 705 (Mo.App., W.D. 2006¥ehrke v. State280 S.W.3d 54, 56 (Mo. banc
2009). The motion court’s findings and conclusiwmié be deemed clearly erroneous
only if we are left with the definite and firm imgssion that a mistake has been made
after reviewing the entire recordd.
Rule 24.035 requires appointed counsel to investigate and then timely file an amended
motion or a statement in lieu of amended motion. Such dutiesinclude an investigation
into whether the Form 40 was timely received but misfiled by the clerk.

Missouri Supreme Court Rule 24.035(e) providesodews:

When an indigent movant files a pro se motion,diert shall cause
counsel to be appointed for the mova@obunsel shall ascertain whether
sufficient facts supporting the claims are assemeithe motiorand
whether the movant has included all claims knowthéomovant as a basis
for attacking the judgment and sententfeéhe motion does not assert
sufficient factor include all claims known to the movaatunsel shall file
an amended motion that sufficiently alleges thatamual factsand claims.
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If counsel determines that no amended motion $ledfiled, counsel shall

file a statement setting out facts demonstratingtvalctions were taken to

ensure that (1) all facts supporting the claimsamsserted in the pro se

motion and (2) all claims known to the movant dkeged in the pro se

motion. The statement shall be presented to theamarior to filing. The

movant may file a reply to the statement not [#tan ten days after the

statement is filed.
Missouri Supreme Court Rule 24.035(e) (italics afjdéGenerally, the word ‘shall’
connotes a mandatory dutyDorris v. State 360 S.W.3d 260, 267 (Mo. banc 2012),
guoting State ex rel. City of Blue Springs v. R8%8 S.W.2d 918, 920 (Mo. banc 1993).
Rule 24.035(e) requires that post-conviction cobiaseertain whether th@ro semotion
is supported by sufficient facts and includes kims known to the movant for attacking
the judgment and senten€gehlert v. State276 S.W.3d 889, 892 (Mo.App., W.D.
2009); Rule 24.035(e). If thmo semotion is deficient in either regard, counsel nfilst
an amended motion that sufficiently alleges thatadal facts or claimsld., citing
Pope v. State§7 S.W.3d 425, 427 (Mo.App., W.D. 2002); Rule 24@3. On the other
hand, if counsel determines that no amended meshati be filed, counsel must file a
statement explaining what actions were taken tarenhe sufficiency and completeness
of thepro semotion. Id.; Rule 24.035(e).

“Sufficient facts” required to be asserted in tiheemded motion, in order to
warrant a hearing and relief, include facts suppgrthat the movant’pro seForm 40
was timely filed. Dorris v. Statesuprg contains the following summary of the law that
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must be applied to determine whether a movanttiezhto an evidentiary hearing on
his post-conviction motion:
In a motion filed pursuant to Rule 29.15 [or RuedB5], the movant must
allege facts showing a basis for relief to entile movant to an evidentiary
hearing. Pollard v. State807 S.W.2d 498, 501 (Mo. banc 1991). The
movant also must allege facts establishing thabhtbgon is timely filed.
The movant then must prove his allegations. Ral&Xi); Rule 24.035(i).
(“The movant has the burden of proving the movagcigams for relief by a
preponderance of the evidence.”). In additionrtwvimg his substantive
claims, the movant must show he filed his motiothimi the time limits
provided in the RulesThe movant must allege facts showing he timely
filed his motion and meet his burden of prooklifier (1) timely filing the
original pro semotion so that the stamp on the file reflects thest within
the time limits proscribed in the Rule; (2) allegiand proving by a
preponderance of the evidence in his motion thdakewithin a
recognized exception to the time limits; or &lEeging and proving by a
preponderance of the evidence in his amended mthtadrthe court
misfiled the motion.
Id. at 267 (italics added).
In addition to the above, the Missouri Supreme CBultes of Professional
Conduct require an attorney to be thorough in éysasentation of his client and require
the attorney to act zealously for his client. Miss Supreme Court Rule 4-1.1 provides:
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A lawyer shall provide competent representatioa thient.

Competent representation requires the legal knayaleskill,thoroughness

and preparation reasonably necessary for the emesoN.

Missouri Supreme Court Rule 4-1.1 (italics addethe Preamble to the Rules of
Professional Conduct, which sets forth “A LawydRasponsibilities,” includes that: “As
advocate, a lawyer zealously asserts the cliewg#ipn under the rules of the adversary
system.”

Case law demonstrates that it is possible faroaseForm 40 to have been timely
and yet the file stamp on the face of the motiahidates a date past the deadlig=e
Nicholson v. Statel51 S.W.3d 369, 371 (Mo. banc 2004) (holding fmastviction
motion mailed to wrong venue, then forwarded ta@crvenue after filing deadline,
should be considered to have been timely filed dhapen the initial date of receipt by
the first court);,Graves v. State872 S.W.3d 546 (Mo.App., W.D. 2012) (Post-conwiat
counsel alleged in the amended motion thaptieesemotion was timely received in the
court’s division but was received and file-stampétér the due date by the circuit clerk’s
office, and the Court of Appeals held that movaaswentitled to adduce evidence to
show thepro semotion was timely)Phelps v. State21 S.W.3d 832 (Mo.App., E.D.
1999) (holding that movant’s motion was timely dilwhen envelope was stamped with a
date indicating it was received by clerk’s offieetdays prior to deadline, despite stamp
on the motion indicating that it was received eigdwys past the deadline); a8gells v.
State 213 S.W.3d 700, 702 (Mo.App., W.D. 2007) (holdthgt post-conviction motion
initially mailed to the wrong court address, whtre addressed had recently changed, by
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the due date, should have been entertained evagtitibe motion was ultimately file

stamped after the deadline).

“The situation of prisoners seeking to appeal wititbe aid of counsel is unique.

Such prisoners cannot take the steps other litigeam take... to ensure that the court
clerk receives and stamps their notices of appefaké the ... deadline.'Spells 213
S.W.3d at 701-702yuoting Houston v. Lack87 U.S. 266, 270-271 (1988).

Further, nothing in the post-conviction rules regsidismissal of pro semotion
if the showing of timeliness is not made in gre seForm 40 itself.Allen v. State986
S.W.2d 491, 493 (Mo.App., W.D. 1999). Rather,shewing of timeliness is made
“based on other aspects of the record, or is irdud an amended Form 40 filed by
counsel.” Id. In Allen v. Statethe Court of Appeals, Western District found ttiegt
motion court erred in dismissing the movamtte seRule 29.15 motion as untimely on
the basis that the movant did not include the dathe Court of Appeals’ mandatéd.
at 495’ The Court of Appeals wrote that counsel was nepgointed for Mr. Allen,
“and he thus never had the opportunity to file ameaded motion setting forth the date
we issued our mandateld. at 494. See also Allmon v. State73 S.W.2d 163, 165
(Mo.App., E.D. 1998) (where movangso seForm 40 was silent as to the date of his

delivery to the Department of Corrections, movaaswntitled to file an amended

" Pursuant to Rule 29.15, where a direct appeakisr, theoro seForm 40 is due ninety

days after the date of the mandate of the Coulppieals. Rule 29.15(b).
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motion, after the appointment of counsel, and @britds oversight in the amended
motion).

Based on the above, a post-conviction attorneysestigation into timeliness is
one of the duties included in the attorney eitHfdimg an amended motion alleging all
necessary facts; or filing a statement in lieurakaded motion. It inotappointed
counsel’s duty to publicly declare that his cliéaited to timely file the Form 40. Under
post-conviction rules, the State has thirty daysrahe amended motion is filed to file a
response to the allegations in the amended mofRute 24.035(g); Rule 29.15(g). The
State can assert therein that pine semotion was untimely, or the State can file a motio
to dismiss the case based on the alleged untinsslioithepro semotion. Ultimately,
though, “[i]t isthe court’s dutyto enforce the mandatory time limits and the rasyl
complete waiver in the post-conviction rules.Dbrris v. Statesupra,360 S.W.3d at
268 (italics added).

Facts from the Underlying Record

On June 21, 2007, Appellant, Mr. Mark Vogl|, pleadedlty to two counts of first
degree sodomy (L.F. 3, 6, 15-16). On August 30,72the Circuit Court of Jasper
County sentenced Mr. Vogl to two concurrent terinifteen years imprisonment (L.F.
3, 6, 15-16). Mr. Vogl was delivered to the Missddepartment of Corrections on
September 18, 2007 (L.F. 18, 24). Pursuant to R4l@35(b), anypro seForm 40 filed
by Mr. Vogl would have been due within 180 day#isfdelivery to the Missouri

Department of Corrections, which would have beeMiaych 16, 2008. Because March
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16, 2008, was a Sunday, the last date for the madidnave been timely filed would have
been March 17, 200%.

The Joplin office of the Jasper County Circuit €lezceived and file stamped a
pro seForm 40 filed by Mr. Vogl on March 18, 2008 (L%;.17, 18-23). A cover letter
dated March 12, 2008, was filed with e seForm 40 (L.F. 9, 17). In the cover letter,
Mr. Vogl wrote that the prison mail goes out evergrning at 8 a.m., and he needed to
get the Form 40 in the mail on the day he receiyédarch 12, 2008, in order to make
the deadline; therefore, he did not include copigbe Form 40 (L.F. 17).

On April 3, 2008, the Circuit Court of Jasper Cguappointed counsel to
represent Mr. Vogl in his Rule 24.035 case (L.F.Oh April 16, 2008, Mr. Vogl's
appointed counsel, Mr. Stephen Harris, Districtddeler, Office of the Post-conviction
Division, Missouri State Public Defender, Columiéssouri, filed a “Motion
Requesting Appointment of Counsel be Rescinded®.(8, 24-26). In the motion,
appointed counsel requested the Court to resagnarder appointing counsel in Mr.
Vogl's case and set forth as follows: “At the tiwfdiling of his Form 40, Movant has
spent 182 days in the Department of CorrectionsThe Court is without jurisdiction to
appoint counsel ... [and] has no authority to pro¢e®&ule 4-3.3(a)(3) mandates that a

lawyer shall not knowingly fail to disclose to ttrdbunal legal authority in the

8 Missouri Supreme Court Rule 44.01(a) provides ifr@iperiod of time ends on a

Saturday, Sunday, or legal holiday the deadlirexiended to the end of the next day that

is not a Saturday, Sunday, or legal holiday.
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controlling jurisdiction known to the lawyer to deectly adverse to the position of the
client and not disclosed by opposing counsel;” ‘d@ule 24.035 and case law defining
the limitations for filing under the rule are cleard it is not within counsel’'s means to
obviate those requirements” (L.F. 24-25).

On April 22, 2008, the Circuit Court granted appedtcounsel’s Motion
Requesting Appointment of Counsel be Rescindeda@nd that “Movant has failed to
comply with Rule 24.035 and file his Criminal Prdoee Form 40 within 180 days” (L.F.
9, 27). Having found that Mr. Voglisro seForm 40 was untimely, the Circuit Court
also dismissed the case with prejudice (L.F. 9).

On November 9, 2009, Mr. Vogl wrote to the Jaspaur@y Circuit Clerk’s
Office, requesting copies of documents from hig{oosviction case (L.F. 9, 28). The
office responded and sent Mr.Vogl a copy of allWoents contained in the post-
conviction file but wrote: “Unfortunately, we d@nhave the envelope you mailed your
documents to us in as part of the file” (L.F. 9).28

On January 10, 2010, Mr. Vogl wrote to the Jaspmin®y Circuit Clerk’s Office,
requesting information on how mail received in @athage office of the Jasper County
Circuit Clerk’s Office was forwarded to its Jopbifice (L.F. 9, 29). On February 3,
2010, the clerk responded and wrote as follows:

Mail is received in whichever office the envelopeaddressed to ....;

When mail is opened and determined to belong tifferent office in the

Courthouse, the mail is taken to the correct offinghis case the correct

office was the Jasper County Circuit Clerk’s Ofjice
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Jasper County Circuit Clerk’s Office in Carthagéedmined your original

case was handled in the Joplin location and angesnuient filings must

also be filed in the Joplin location and placedrydocuments in a basket

for our “runner” to pick up to deliver to JoplirDur “runner” picks up

every afternoon in Carthage and delivers to theuticClerk’s Office in

Joplin the following morning. He also delivers hraiceived in Joplin that

needs to go to Carthage.
(L.F. 9, 29)°

On May 26, 2010, Mr. Vogl wrote to Mr. Harris, whad been previously
appointed to represent him in the post-convictiaseg to inform him of what he had
learned regarding the procedures employed by tfei€Clerk’s Office in processing
his Form 40 (L.F. 33). On June 1, 2010, Mr. Haresponded, “Yes, | would like for
you to send me a copy of the letter [from] Ms. Véiths indicating the day your Form 40
was received. If that appars [sic] to make a diffiee, | will request the Court reopen

your case” (L.F. 33).

®Jasper County Local Court Rule 4.3 provides thalil“Circuit Court actions shall be
filed with the Circuit Clerk of this County in Jaoplor Carthage.” “A post-conviction
motion is considered filed when deposited withdheuit court clerk.” Graves v. State
372 S.W.3d 546, 548-549 (Mo.App., W.D. 201Q)pting Trice v. State844 S.W.3d

277, 278 (Mo.App., E.D. 2011).
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On June 11, 2010, Mr. Vogl again wrote to Mr. Hgraind Mr. Harris responded
in a letter dated June 22, 2010, as follows:
| received your letter dated June 11, 2010 on 18n&ong with
your and enclosures [sic], you make a case for gaginal form 40 being
timely filed. It would require some conjecturestate that it was actually
timely filed, however, the inference is certairthgte. | see two possible
ways to go at this time, you could either file atimo to open the case back
up, or file another Form 40 and if the issue ofdiimess comes up address
that situation with the facts, as you known themont your first attempt to
file.
If you decide to file a motion to reopen your casat,out the facts
and attache [sic] the evidence you have, and @iggplicable case law.
(L.F. 34)%°
On June 27, 2010, Mr. Vogl wrote to the Jasper GoQircuit Clerk’s Office in

Carthage, stating that he “need[ed] to know wheur ydfice received [his Form 40], not

19 Missouri Supreme Court Rule 4-3.3 provides thavaykr shall not knowingly “fail to
correct a false statement of material fact or lagviusly made to the tribunal by the
lawyer...” As such, Mr. Harris should have made sattempt to assist Mr. Vogl, have
a conflict counsel assigned to assist Mr. Vogkodnave corrected his previous
declaration to the motion court, which represemteithe motion court that th@o se

Form 40 was out of time (L.F. 24-26).
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when the Joplin office received it, after your offiforwarded the mailing. If nothing
was stamped received by your office[,] | need writteason why mailing or envelope
was not stamped by your Carthage office” (L.F.3®31). Mr. Vogl cited relevant case
law and wrote: “Supreme Court of Missouri has rbklt where a motion for post-
conviction relief is filed within the time periodibsent to the wrong court, it should be
considered timely filed and should be transfercethé proper court rather than be
dismissed” (L.F. 30-31).

The aforementioned letter was initially file stardge July 1, 2010 as filed with
the “Jasper County Circuit Clerk, Carthage, Misgblut that file stamp was crossed
out (L.F. 30). A file stamp of July 2, 2010 indied that the letter was file stamped the
next day by the “Jasper County Circuit Clerk, JopMissouri” (L.F. 30).

On August 6, 2010, the clerk responded to Mr. \loigtter and wrote as follows:

In response to your letter dated June 27, 2010bands a postmark

of June 28, 2010 and was received in our Carthfge @n July 1, 2010

and in our Joplin office on July 2, 2010, you wpreviously notified that

the envelope you mailed your Motion to Vacate,Agtle or Correct the

Judgment or Sentence is not in the file.

According to your letter dated March 12, 2008, yblation was

being mailed without copies since your housing was locked down and

it needed to be mailed immediately. It is my preption that your Motion

went out in the next morning’s mail, being Thursdsharch 13, 2008. If,

as you state, mail takes three (3) days from Camier&arthage, that
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would put it being received on Sunday, March 1&&6n which there is
no mail delivery, subsequently being delivereduo Garthage office on
Monday, March 17, 2008 and received in our Joptiit® on Tuesday,
March 18, 2008.
On Mondays, when we receive an abundant amountdf s our

normal procedure for mail to be delivered to anotifice to stamp one (1)
envelope with the date received and then rubbed bagthing else to that
piece of mail. ...

(L.F. 10, 32).
On August 20, 2010, Mr. Harris responded to Mrghk®letters seeking help with

how to reinstate higro seForm 40, and Mr. Harris provided the following &b
| have finally found the time to go over your legt@nd try to determine if
you have an argument for asking the Court to ratestour Rule 24.035
postconviction case. Based on the correspondemceegeived from Ms.
Williams it appears there is potential evidenceupport your argument.
Whether or not the Court has jurisdiction at thie lof date is questionable.
| think [it] is worth filing such a motion. ... Yoseem to have a good
handle on the facts and the ability to draft suchadion. Attach copies of
any evidence you have supporting the fact your F0@rarrived in
Carthage on Monday March 17, 2008 and cite thevaalkecase law you
included in your letters.

(L.F. 35).
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On March 9, 2011, Mr. Vogl wrote to Mr. Harris aedclosed a motion that he
had drafted for Mr. Harris’ review (L.F. 35). Onakth 10, 2011, Mr. Harris informed
Mr. Vogl that the motion appeared to be a “wellugbt out and thorough motion” and
suggested that Mr. Vogl file the motion (L.F. 35).

On March 17, 2011, Mr. Vogl filedaro se“Motion to Reinstate Post-Conviction
Action Brought Pursant [sic] Rule 24.035 on basi$imely Filing, and to Vacate Order
Rescinded Appointment of Counsel and Dismissin@Z8l Action” (L.F. 10, 37-44).

The envelope, in which Mr. Vogl mailed the motiordattachments, was retained by the
Circuit Clerk’s Office in Joplin (L.F. 44). The eelope indicates that: the motion and
enclosures were “mailed from Crossroads CorrectiGeater;” the envelope was
postmarked March 15, 2011, the envelope was adzttdeshe Joplin office of the

Circuit Clerk’s Office; and the envelope was fitarsped as received at the Joplin office
on March 17, 2011 (L.F. 44).

Thereafter, Mr. Vogl wrote to the clerk’s officenmodically to check on the status
of his motion (L.F. 10, 45).

On November 4, 2011, the Circuit Court enteredfidfiewing order: “...This
Court has previously dismissed this action withjymiee for failure to file Motion within
the time allowed by the rules. This Court will éako further action on this file” (L.F. 10,

46) M

I Mr. Vogl attempted to perfect an appeal from thraer (L.F. 10-11); he sought the

appointment of counsel in the Court of Appeals,dugh motion was denied and the
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On May 11, 2012, Mr. Vogl filed pro se“Motion to Reopen Postconviction
Proceeding and Request for Hearing” and attachnieriis 11, 47-56). Mr. Vogl's
motion included the following allegations:

On April 3, 2008, the Circuit Court of Jasper Cguappointed a public

defender to represent movant on his rule 24.035@nmotion. This

appointment was made to assist the movant in prepany amended
motion that may be necessary and to represent rmovany litigation that
may result from movant’s 24.035 motion. On Ap#l 2008, the public
defenders office filed a motion to rescind ordeappointment based on
counsels assertion that movant’s 24.035 motionfilasuntimely. The
motion was filed without any consultation with ceels client, the movant.

If counsel had contacted movant, counsel would loat@ined the facts

that would have made counsel’'s motion to resciridout merit....

Additionally, movant asserts he never receivedraotification from

Public Defenders Office that his counsel intendefilé a motion to rescind

counsels appointment to represent movant. Hadhthant been duly

notified, he would have attempted to contact thetcm request a hearing

in said motion.
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Appeal.” Vogl v. StateSD31797.
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No action was performed on the movants behalf whéeappointed
counsel represented him. Postconviction counskehdt comply with

V.A.M.R. 24.035(e) which requires counsel to eifheran amended

motion for postconviction relief if his pro se nootidoes not assert

sufficient factsor include claims known to movant, or if counsel

determines no amended motion shall be filed, eodihitement explaining

that all facts supporting claims and all claims\wndo movant are asserted

in the pro se motionThe counsel has presumably abandoned movant
(L.F. 11, 48-50). The motion court denied the motivithout an evidentiary hearing
(L.F. 11, 57).

Argument

Typically, “[tihe motion court’s jurisdiction to repen post-conviction
proceedings is limited to thirty days following tbeurt’s ruling in the proceeding.”
White v. State265 S.W.3d 850, 852 (Mo.App., E.D. 2008). “Thdyoexception to this
limitation allows the motion court to reopen thegreding to address a claim of
abandonment by post-conviction counsdt’; see Johnson v. Stat44 S.W.3d 226,
228 (Mo.App., E.D. 2008).

Abandonment by post-conviction counsel occurs iy tiree situations: (1)
when post-conviction counsel takes no action wapect to filing an amended motion
and the record shows the movant is deprived of anmgful review of his claims; (2)
when post-conviction counsel is aware of the neddd an amended post-conviction
relief motion and fails to do so in a timely manrar(3) when post-conviction counsel
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overtly acts to prevent the movant’s timely filinga post-conviction motionGehrke v.

State 280 S.W.3d 54, 57 (Mo. banc 2009). Furthert tf]imperative for relief . . . that

the movant in no way be responsible for the faitoreomply with the requirements of . .

. Rule 24.035[.]"Id.

A movant is presumed abandoned by counsel wheretwoed, on its face,
establishes non-compliance with the duties impeseter Rules 29.15 and 24.036l. at
374. “When this presumption arises, Movant istkatito a hearing to determine if he
was abandoned.id., quoting Hemphill v. Stat@23 S.W.3d 442, 445 (Mo.App., E.D.
2010). “One form of abandonment occurs where posiction counsel takes no action
on the movant’s behalf and, as a result, it appeatbe face of the record that the

movant is deprived of meaningful review of postdotion claims.” Gehlert v. State,

supra, 276 S.W.3d at 892jting Moore v. State934 S.W.2d 289, 291 (Mo. banc 1996)

andLuleff v. State07 S.W.2d 495, 497 (Mo. banc 1991).

“If postconviction counsel is found to have abaretba movant, the proper
remedy is to put the movant in the place wheranbeant would have been if the
abandonment had not occurredsehrke v. State280 S.W.3d 54, 57 (Mo. banc 2009).

In Gehlert court-appointed counsel, Mr. Stephen Hatrris, rextdis appearance
and requested the guilty plea and sentencing trigiscld. at 891. Over the next three
years, appointed counsel failed to file an amemdetion or a statement in lieu of
amended motion or take any subsequent action omdvant’s behalf.ld. To explain
his inaction, appointed counsel suggested he amtléile an amended motion or move
forward with the case before he received the rdqddsanscriptsid. It was
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subsequently determined that the reporter coulgprmtide the transcripts due to the tape
being damaged and unusabld. The motion court ultimately denied the movant’s
motion, finding higoro semotion did not include any cognizable claim unBeie

24.035. Id.

On appeal, the Court of Appeals, Western Distaeersed the denial of movant’'s
post-conviction motion and remanded the case ttatarmination of whether the movant
was abandoned by appointed counsel.at 893. The Court of Appeals stated that:

while a record made at the time the plea was eshisggainly would aid

counsel in reviewing the case, the unavailabilitg eranscript does not

eliminate counsel’s duties under Rule 24.035 tedsam whether thpro

semotion is supported by sufficient facts and inesi@ll claims known to

the movant for attacking the judgment and sentence.

Id. The Court of Appeals went on to explain thatréword did not establish whether the
movant’s appointed counsel made the requisite ohatations under Rule 24.03%d.

The record was silent as to whether appointed @umade any effort to contact the
movant about his case, to determine if there wedgianal facts outside the record that
might warrant relief, or to review th@o semotion or any other documents related to the
case.ld. Thus, the record created the presumption thatamits/appointed counsel

failed to comply with the rule, and the Court ofpigals directed the motion court on
remand to determine whether appointed counsel gechplith the requirements outlined

in Rule 24.035.1d.
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“Gehlert,therefore, stands for the general proposition dhatesumption of
abandonment can arise when the record is siletat\@bether one’s PCR counsel
complied with the post-conviction rulesJensen v. Stat896 S.W.3d 369, 376
(Mo.App., W.D. 2013).

In Moore v. State934 S.W.2d 289 (Mo. banc 1996), this Court atsesaered
Carr v. Statewhere the post-conviction attorney filed a timsigtement in lieu of
amended motion that set forth that counsel haegved the file “with theexclusionof
the transcripts of the guilty plea hearing..., theteacing hearing..., and movant’s pro
se motion...” Id. at 290. This Court remanded the case for a hg&videtermine
whether post-conviction counsel abandoned movamhinante as follows:

Rule 24.035(e) requires counsel to ‘ascertain waretbfficient facts
supporting the grounds are asserted in the motidnndnether the movant

has included all grounds known to him as a basiattacking the judgment

and sentence.’ In Carr’'s case, the statement ijgplost-conviction

counsel showsn its facethat counsel took neither of the two actions

required by Rule 24.035(el0n its face counsel’s statement is thus

tantamount to a confession of abandonment to whibdff andSanders

refer.

Id. at 292 citing Luleff v. State807 S.W.2d 495 (Mo. banc 1991) a@panders v. State
807 S.W.2d 493 (Mo. banc 1991).

Similarly to the cases above, in the case at bargcord does not demonstrate

that appointed counsel made any effort to contactMdgl about his case or review any
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materials from the case, in order to determinbefé were additional facts outside the
record that might warrant relief. “Absent somefpanance by appointed counsel, the
motion court cannot determine whether pine sepleading can be made legally sufficient
by amendment..."Luleff v. State, supr&807 S.W.2d at 498. The record in the case at
bar does not indicate that counsel complied witleR4.035(e) and creates a
presumption that counsel failed to comply with R24e035 and, thus, abandoned Mr.
Vogl.

As set forth above, Rule 24.035 requires counsebtder with the movant,
determine if all facts necessary are set forthrmmsemotion, and then file an amended
motion alleging any additional factdensen v. Stat896 S.W.3d 369, 375 (Mo.App.,
W.D. 2013). Counsel completely shirked his dutieder Rule 24.035 and instead took
an action adverse to his client’s best interestsibying the Court to rescind the
appointment of counsel and wrongly representintpéoCourt that the Court was without
jurisdiction to appoint counsel because Mr. Vodl ffiked his Form 40 late.

Mr. Vogl alleged facts, which if true, establiskathnis post-conviction counsel’s
failure to file an amended motion, as required bgdduri Supreme Court Rule 24.035,
deprived him of a meaningful review of his clainathispro semotion was, in fact,
timely, and of his substantive claims. Because\Wagl alleged facts in his motion that,
if true, would establish one of the recognized fewhabandonment, he is entitled to an
evidentiary hearing to determine if his post-cotivit proceeding should be re-opened.
The motion court’s denial of his motion to re-o@am request for hearing, was clearly
erroneous.
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The facts of the case at bar are distinguishable from Morgan v. State and Stewart v.
State.

In the State’s Application for Transfer, the StatedMorgan v. State8 S.W.3d
151, 154 (Mo.App., S.D. 1999) to support its argatribat counsel’s action in notifying
the motion court that thero seForm 40 was untimely was “some action” on the
movant’s behalf and abandonment only occurs whensa takes “no action.” (Resp.
Trans. App., pp. 4-5). However, the facts of theecat bar are distinguishable from the
facts ofMorgan. In Morgan v. Statepost-conviction counsel filed a letter with theudo
recognizing the untimeliness of the movami'e semotion. Id. at 152-154. The movant
argued that his counsel abandoned him when helfailéle an amended motion and
acquiesced in the dismissal of th® semotion. Id. at 153. The Court of Appeals,
Southern District found that the record rebuffed firoposition because post-conviction
counsel’s letter to the court recognizing the umstimess of thepro semotion indicated
that counsel did take some action on the movaetalb. 1d. at 154.

The major differences in that case from Mr. Voglse, though, are that in
Morgan,the movant [did] not argue that his Rule 24.035 motion waseiyfiled” but
rather, he wanted to challenge the constitutionalithe time limits.ld. at 153. In
addition, there was nothing appointed counsel chaice alleged in an amended motion
to permit a meaningful review of Mr. Morgan’s pastaviction claims.

In the case at bar, Mr. Vogl maintained thatpgrs seForm 40 was timely filed.
As such, an amended motion could have set forficardt allegations to support a
finding of the timeliness of thero seForm 40. In addition, unlike the attorney in
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Morgan,who evidently correctly represented that pine semotion was untimely,
counsel’'s declaration of untimeliness in Mr. Vogiase, wasvrong.

Stewart v. State261 S.W.3d 678 (Mo.App., E.D. 2001) is also digtiishable
from the case at bar. Btewart thepro semotion was due October 3, 2001, but was file
stamped October 4, 2001d. at 678. The trial court denied the motion asroaty on
July 2, 2002.1d. Four years later, on October 13, 2006, upon aomdty Stewart, the
motion court implicitly vacated is earlier ordeonsidered the merits of Stewarpso se
motion, and ultimately denied reliefd. On appeal, the State challenged the motion
court’s jurisdiction to entertain the merits of tmetion in 2006, after denying it as
untimely in 2002.1d. at 679. Stewart, on the other hand, allegedhisgbost-conviction
counsel abandoned him by failing to investigatetitmeliness of higpro semotion and
failing to file an amended motiorid. Evidence in the record suggested that the clerk’s
office actually received Stewartgo semotion on October 1, 2001, in which case it
would have been timelyld. Evidence also indicated that counsel requestetléo file
an amended motion out of time, and the court esdlgrfiorbade her from filing an
amendment based on their shared belief that itunéisely. Id. The Court of Appeals,
Eastern District held that counsel’s conduct ditdgumstitute abandonment because
counsel “requested leave to file out of time” ath@refore, “counsel toakome action
and hadcsome explanatioh. Id.

In Stewart,appointed counsel sought leave to file an amenagdn but was not
permitted to do so. Counsel in Mr. Vogl's caseapptly made no attempt to file an
amended motion and did not undertake any stepsdogiang so.
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In addition to the above facts, undersigned counsel also has a good faith basis to assert
that she will present the following additional evidence at a hearing, upon remand.

In addition to the above, undersigned counsel hgsod faith basis to assert that
she anticipates that, if the case were remanded fearing, she would adduce evidence
including:

An e-mail was sent in 2007 notifying managers dilipudefender appellate
offices (and appointed counsel, Mr. Harris, was igrtie head of an appellate public
defender’s office and a recipient of the e-mai§ttthere had been more than one case
where a post-conviction movant had timely filed Besm 40 but that it had been file
stamped one day late and an Appellate office haecechto withdraw from the case. This
e-mail included:

. I am now aware of 3 cases where Appellate hasthto

dismiss PCR as untimely, then it was discoveredthgr counsel or the

client that the motion was timelyObviously, this should never occufm

worried that it may be happening or have happenae than we think, but

the error wasn’t caught.

When moving to decline representation due to ugitmass, please

check and double-check these things to be durereally concerned

about the ones that appear just a few days latecfwils common)..

Undersigned counsel anticipates that she wouldwallGreg Mermelstein,
Division Director, Missouri State Public Defende®$fice, Columbia, Missouri. Mr.
Mermelstein will testify that, on October 1, 200i&, sent the above directive to the
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District Defenders, who head each Appellate Offuthin the Missouri State Public
Defender’s Office, and appointed counsel in Mr. Mogase was one of the District
Defenders to whom he sent the e-mail.

Undersigned counsel will also present testimonynfidr. Vogl that, prior to the
due date for his Form 40, he contacted the pulelierdier’s office for assistance in
challenging his underlying criminal convictions asehtences. He was referred to the
District Defender of the Appellate/Post-Convictbivision, Mr. Harris, who was the
attorney later appointed to represent him aftefilaée the Form 40. Mr. Harris sent him
a Form 40 and directed him in a cover letter tol &b the following address:

Linda Williams
Jasper County Circuit Clerk
302 S. Main
Carthage, MO 64836.

Mr. Vogl's testimony will be that on the day tha received the Form 40, March
12, 2008, he filled it out and gave it to the pnigoail. This testimony, along with the
letter from Mr. Harris, will match up with Mr. Vol letter to Ms. Williams, dated March
12.

Counsel, who sent Mr. Vogl the Form 40 and told ko mail it toCarthage ,was
the same attorney appointed to represent him.filehstamp on the Form 40 is from
Joplin(L.F. 18); therefore, appointed counsel would hiavewn, just from a brief
inspection of the face of the Form 40, that the $lamp occurred at a different location
than where Mr. Vogl mailed the Form 48ee also McFadden v. Stagb6 S.W.3d 103,
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109 (Mo. banc 2008) (where post-conviction couwnseltly acts in a way that prevents
the movant’s timely filing of a post-conviction nmrt, a movant is entitled to relief).

Mr. Vogl will also testify regarding limitationsnohis access to a computer while
in prison and how long it took him to discover amply to his case: “abandonment”
case law; Rule 44.01 (permitting the deadline textended to Monday, March 17);
Local Rule 4.3 (permitting the filing of a documémtither the Carthage or Joplin
offices); and case law supporting the proposittat the receipt of his Form 40 by the
Carthage office should have been the filing daténi® Form 40.
Request for Relief

Mr. Vogl respectfully requests that this Court neseethe motion court’s denial of
his motion to re-open the post-conviction caseranthnd the case back to the Circuit
Court for a hearing on the issues of whether Mglégpro seRule 24.035 motion was
timely filed and whether he was abandoned by postAction counsel.

In addition, Mr. Vogl respectfully requests thaist@ourt consider reversing the

denial of Mr. Vogl's motion to re-open the postcmin case and remanding to permit

undersigned counsel to file an amended motionsbat@ment in lieu of amended motion.

Mr. Vogl asks this Court to consider such requestause the Circuit Court, on January
31, 2013, entered the following Order:
. This is an unusual case in that it appears Mwaniginal
motion was mailed to the Carthage office of the@irClerk. The fact that
Jasper County is one of the unusual jurisdictiohsr& pleadings can be
filed in either Joplin or Carthage complicatest¢hse. The Carthage office
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determined the pleadings should have been filddphin and the pleadings
were transferred from Carthage to Joplin where thexe filed one day
past the last date for filing the motion under R24e035. Because the
motion was not shown as filed until one day late tourt rescinded its
order appointing counsel and dismissed the case.
This court has determined by an examination ofiteehat no
evidentiary hearing is necessary to determine ¥t was “abandoned”
by his appointed counsel. The fact that this coestinded its order
appointing counsel on a case where it appears ttemmay have been
timely filed establishes the fact that Movant isitted to have this case
reopened.
Case is ordered reopened. Court appoints Pubfiender to
represent Movant. ...
(Supp. L.F. 1-2). Because the motion court ha=adly factually found that Mr. Vogl's
pro seForm 40 may have very well been timely filed anattir. Vogl is entitled to
have counsel file an amended motion or a statemeietu of amended motion,
undersigned counsel (who has already been assijaedase and entered her
appearance) respectfully requests that this Caumgider remanding the case to permit
undersigned counsel to file an amended motion (witlhe additional requirement of a

hearing on the issues of timeliness or abandonment)
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CONCLUSION

Mr. Vogl respectfully requests that this Court neseethe motion court’s denial of
his motion to re-open the post-conviction caseranthnd the case back to the Circuit
Court for a hearing on the issues of whether Mgégoro seRule 24.035 motion was
timely filed and whether he was abandoned by postAction counsel. Because the
motion court has already factually found that MogVs pro seForm 40 may have very
well been timely filed and that Mr. Vogl is entdléo have counsel file an amended
motion or a statement in lieu of amended motiomlensigned counsel respectfully
requests that this Court also consider remandiagdise to permit undersigned counsel
to file an amended motion (without the additiorejuirement of a hearing on the issues
of timeliness or abandonment).

Respectfully submitted,

/slJeannie Willibey
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